Court File No. CV-17-11846-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., CORBEIL
ELECTRIQUE INC., S.L.H. TRANSPORT INC., THE CUT INC,,
SEARS CONTACT SERVICES INC., INITIUM LOGISTICS
SERVICES INC., INITIUM COMMERCE LABS INC., INITIUM
TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC., 173470 CANADA INC., 2497089
ONTARIO INC., 6988741 CANADA INC., 10011711 CANADA
INC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD.,
4201531 CANADA INC., 168886 CANADA INC., AND 3339611
CANADA INC.

APPLICANTS

FACTUM OF THE APPLICANTS
(Motion for Approval of Asset Purchase Agreement — Garden City Property)

August 16, 2017 OSLER, HOSKIN & HARCOURT LLP
Box 50, 1 First Canadian Place
Toronto, Canada M5X 1B8

Marc Wasserman (LSUC #:44066M)
Jeremy Dacks (LSUC #: 41851R)
Tracy Sandler (LSUC #: 32443N)
Karin Sachar (LSUC #: 59944E)

Tel:  416.362.2111
Fax: 416.862.6666

Lawyers for the Applicants

TO: SERVICE LIST



TO:
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Applicants

SERVICE LIST

OSLER, HOSKIN & HARCOURT LLP
Box 50, 1 First Canadian Place
Toronto, ON M5X 1B8

Marc Wasserman

Tel: +1416.862.4908
Jeremy Dacks

Tel: +1416.862.4923
Tracy Sandler

Tel: +1416.862.5890
Michael De Lellis

Tel: +1416.862.5997
Shawn Irving

Tel: 416.862.4733
Martino Calvaruso
Tel: +1416.862.6665
Karin Sachar

Tel: +1416.862.5949
Fax: +1416.862.6666

mwasserman@osler.com
jdacks@osler.com
tsandler@osler.com
mdelellis@osler.com
sirving@osler.com
mcalvaruso@osler.com
ksachar@osler.com

Lawyers for the Applicants



AND
TO:

AND
TO:

AND
TO:

FTI CONSULTING CANADA INC.
TD Waterhouse Tower

79 Wellington Street West

Suite 2010, P.O. Box 104

Toronto, Ontario M4K 1G8

Greg Watson
Paul Bishop
Jim Robinson
Steven Bissell
Linda Kelly
Kamran Hamidi

Toll Free: 1.855.649.8113
Tel: +1416.649.8100
+1416.649.8113

Fax: +1416.649.8101

searscanada@fticonsulting.com
greg.watson@fticonsulting.com
paul.bishop@fticonsulting.com
jim.robinson@fticonsulting.com
steven.bissell@fticonsulting.com
linda.kelly@fticonsulting.com
kamran.hamidi@fticonsulting.com

Monitor

AND
TO:

BENNETT JONES LLP
3400 One First Canadian Place
P.O. Box 130

Toronto, Ontario M5X 1A4

Gary Solway

Tel:  +1416.777.6555
Raj Sahni

Tel:  +1416.777.4804
Sean Zweig

Tel:  +1416.777.6254
Fax: +1416.863.1716

solwayg@bennettjones.com
sahnir@bennettjones.com
zweigs@bennettjones.com

Lawyers to the Board of Directors and
the Special Committee of the Board of
Directors of Sears Canada Inc.

NORTON ROSE FULBRIGHT CANADA LLP
Royal Bank Plaza, South Tower

200 Bay Street, Suite 3800, P.O. Box 84

Toronto, Ontario M5J 2Z4

Orestes Pasparakis

Tel: +1416.216.4815
Virginie Gauthier

Tel: +1416.216.4853
Alan Merskey

Tel:  +1416.216.4805
Evan Cobb

Tel: +1416.216.1929
Alexander Schmitt
Tel: +1416.216.2419
Catherine Ma

Tel: +1416.216.4838
Fax: +1416.216.3930

orestes.pasparakis@nortonrosefulbright.com
virginie.gauthier@nortonrosefulbright.com
alan.merskey@nortonrosefulbright.com
evan.cobb@nortonrosefulbright.com
alexander.schmitt@nortonrosefulbright.com
catherine.ma@nortonrosefulbright.com

Lawyers to the Monitor, FTI Consulting Canada
Inc.

KOSKIE MINSKY LLP

20 Queen Street West, Suite 900,
Box 52

Toronto, Ontario M5H 3R3

Andrew J. Hatnay

Tel:  +1416.595.2083
Mark Zigler

Tel:  +1416.595.2090
Fax: +1416.977.3316

ahatnay@kmlaw.ca
mzigler@kmlaw.ca

Representative Counsel for Active Employees and
Retirees of Sears Canada Inc. with respect to
pension matters regarding the defined benefit
component of the Sears Pension Plan, the
Supplemental Plan and the post-employment
benefits



AND
TO:

AND
TO:

GOODMANS LLP

Bay Adelaide Centre

333 Bay Street, Suite 3400
Toronto, Ontario M5H 2S7

AND
TO:

Joe Latham

Tel: +1416.597.4211
Jean Anderson

Tel: +1416.597.4297
Dan Dedic

Tel:  +1416.597.4232
Graham Smith

Tel: +1416.597.4161
Jason Wadden

Tel:  +1416.597.5165
Ryan Baulke

Tel:  +1416.849.6954
Fax: +1416.979.1234

jlatham@goodmans.ca
janderson@goodmans.ca
ddedic@goodmans.ca
gsmith@goodmans.ca
jwadden@goodmans.ca
rbaulke@goodmans.ca

Lawyers to Wells Fargo Capital Finance
Corporation Canada as DIP ABL Agent,
as well as the Lenders thereunder

ALVAREZ & MARSAL

Royal Bank Plaza, South Tower

200 Bay Street, Suite 2900, P.O. Box 22
Toronto, Ontario M5J 2J1

AND
TO:

Douglas MclIntosh
dmcintosh@alvarezandmarsal.com

Al Hutchens
ahutchens@alvarezandmarsal.com

Joshua Nevsky
jnevsky@alvarezandmarsal.com

Steven Glustein
sglustein@alvarezandmarsal.com

Advisors to the DIP ABL Lenders and
DIP Term Loan Lenders

CASSELS BROCK & BLACKWELL LLP
Suite 2100, Scotia Plaza

40 King Street West

Toronto, Ontario M5H 3C2

Ryan C. Jacobs

Tel: +1416.860.6465
Jane O. Dietrich

Tel: +1416.860.5223
R. Shayne Kukulowicz
Tel: +1416.860.6463
Tim Pinos

Tel: +1416.869.5784
Lara Jackson

Tel: +1416.860.2907
Ben Goodis

Tel: +1416.869.5312
Fax: +1416.360.8877

rjacobs@casselsbrock.com
jdietrich@casselsbrock.com
skukulowicz@casselsbrock.com
tpinos@casselsbrock.com
ljackson@casselsbrock.com
bgoodis@casselsbrock.com

Lawyers to GACP Finance Co., LLC as DIP Term
Loan Agent and Term Loan Agent, as well as the
Lenders thereunder

KSV ADVISORY INC.
150 King Street West, Suite 2308
Toronto, Ontario, M5H 1J9

Bobby Kofman
bkofman@ksvadvisory.com

Noah Goldstein
ngoldstein@ksvadvisory.com

Financial Advisor to the Special Committee of the
Board of Directors of Sears Canada Inc.



AND
TO:

AND
TO:

DAVIES WARD PHILLIPS &
VINEBERG LLP

155 Wellington Street West
Toronto, Ontario M5V 3J7

Robin B. Schwill

Tel:  +1416.863.5502
Natasha MacParland
Tel:  +1416.863.5567
Fax: +1416.863.0871

rschwill@dwpv.com
nmacparland@dwpv.com

Lawyers to The Cadillac Fairview
Corporation Limited

AIRD & BERLIS LLP
Brookfield Place

181 Bay Street, Suite 1800
Toronto, Ontario M5J 2T9

Steven L. Graff

Tel: +1416.865.7726
Fax: +1416.863.1515
sgraff@airdberlis.com

Lawyers to Beauty Express Canada Inc.

AND
TO:

AND
TO:

URSEL PHILLIPS FELLOWS HOPKINSON
LLP

555 Richmond Street West, Suite 1200

Toronto, Ontario M5V 3B1

Susan Ursel

Tel:  +1416.969.3515
Ashley Schiuitema

Tel:  +1416.969.3062
Saneliso Moyo

Tel:  +1416.969.3528
Fax: +1416.968.0325

sursel@upfhlaw.ca
ASchuitema@upfhlaw.ca
smoyo@upfhlaw.ca

Representative Counsel for Current and Former
Employees

PALIARE ROLAND ROSENBERG
ROTHSTEIN LLP

155 Wellington St West, 35th Floor
Toronto, Ontario M5V 3H1

Ken Rosenberg

Tel: +1416.646.4304
Max Starnino

Tel: +1416.646.7431
Lily Harmer

Tel: +1416.646.4326
Lauren Pearce

Tel: +1416.646.6308
Emily Lawrence

Tel:  +1416.646.7475
Fax: +1416.646.4301

ken.rosenberg@paliareroland.com
max.starnino@paliareroland.com
lily.harmer@paliareroland.com
lauren.pearce@paliareroland.com
emily.lawrence@paliareroland.com

Lawyers to the Superintendent of Financial
Services as Administrator of the Pension Benefits
Guarantee Fund



AND THORNTON GROUT FINNIGAN
TO: LLP
100 Wellington St. West, Suite 3200
TD West Tower, Toronto-Dominion
Centre
Toronto, Ontario M5K 1K7

D. J. Miller

Tel:  +1416. 304.0559
Mudasir Marfatia

Tel:  +1416.304.0332
Fax: +1416.304.1313

djmiller@tgf.ca
mmarfatia@tgf.ca

Lawyers for Oxford Properties Group
Inc.

AND
TO:

MILLER THOMSON LLP
Scotia Plaza

40 King Street West, Suite 5800
P.O. Box 1011

Toronto, Ontario M5H 3S1

Jeffrey C. Carhart
Tel: 416.595.8615
Sherry Kettle

Tel: 519.931.3534
Fax: 416.595.8695

jcarhart@millerthomson.com
skettle@millerthomson.com

Lawyers for Sealy Canada Ltd., Gestion
Centurian Inc., 1390658 Ontario Inc. o/a
TEMPUR Canada and MTD Products
Limited

AND
TO:

AND
TO:

BLAKE, CASSELS & GRAYDON LLP
1 Place Ville Marie, Suite 3000
Montreal, Quebec H3B 4N8

Bernard Boucher

Tel:  +1514.982.4006
Sébastien Guy

Tel:  +1514.982.4020
Fax: +1514.982.4099

bernard.boucher@blakes.com
sebastien.guy@blakes.com

Lawyers for Ovation Logistic Inc.

SEALY CANADA LTD.

c/o Tempur Sealy International, Inc.
1000 Tempur Way

Lexington, Kentucky 40511 USA

Joseph M. Kamer

SVP, General Counsel and Secretary
Tel:  +1 859.455.2000
joe.kamer@tempursealy.com



AND
TO:

AND
TO:

AND
TO:

AND
TO:

THORNTON GROUT FINNIGAN
LLP

100 Wellington St. West, Suite 3200

TD West Tower, Toronto-Dominion

Centre

Toronto, Ontario M5K 1K7

Leanne M. Williams
Tel:  +1416.304.0060
Puya Fesharaki

Tel:  +1416.304.7979
Fax: +1416.304.1313

Iwilliams@tgf.ca
pfesharaki@tgf.ca

Lawyers for Whirlpool Canada Inc.

BISHOP & MCKENZIE LLP AND
Suite 2300, 10180 - 101 Street TO:
Edmonton, Alberta T5J 1V3

Jerritt R. Pawlyk
Tel:  +1780.421.2477
JPawlyk@bmllp.ca

Lawyers for Clifton Associates Ltd.

COMINAR REAL ESTATE AND
INVESTMENT TRUST TO:
Complexe Jules-Dallaire — T3

2820 boul. Laurier, bureau 850

Québec QC G1V 0C1

Andrée Lemay-Roux

Tel: +1418.681.6300 ext. 2268
Fax: +1418.681.2946
andree.lemayroux@cominar.com

BORDEN LADNER GERVAIS LLP
1000, rue De La Gauchetiére Ouest,
Bureau / Suite 900,

Montréal, QC, H3B 5H4

Francois D. Gagnon

Tel:  +1514.954.2553
Eugénie Lefebvre

Tel:  +1514.954.2502
Fax: +1514.954.1905

FGagnon@blg.com
ELefebvre@blg.com

Lawyers for Bell Canada

SHIBLEY RIGHTON LLP
250 University Avenue, Suite 700
Toronto, Ontario M5H 3E5

Charles Simco

Tel:  +1416.214.5265
Fax: +1416.214.5465
Isabelle Eckler

Tel: +1416.214.5269
Fax: +1416.214.5469

charles.simco@shibleyrighton.com
isabelle.eckler@shibleyrighton.com

Lawyers for the Respondent, 152610 Canada Inc.
carrying on business as Laurin and Company
General Contractor

GILDAN
1980 Clements Ferry Road
Charleston, SC 29492

Andrew E. Colvin
Director, Legal Affairs
Tel: 843.606.3627
acolvin@gildan.com



AND
TO:

AND
TO:

AND
TO:

AND
TO:

AND
TO:

SPORTS INDUSTRY CREDIT
ASSOCIATION

245 Victoria Ave., Suite 800
Westmount, Québec, H3Z 2M6

Brian Dabarno

Tel:  +1514.931.5561
Fax: +1514.931.2896
brian@sica.ca

AND
TO:

LITESPEED MANAGEMENT LLC
745 Fifth Avenue , 6th Floor
New York, NY 10151 USA

Irene E. Tarkov

Tel: +1212.808.7418
Fax: +1212.808.7425
irene@litespeedpartners.com

AND
TO:

FOGLER, RUBINOFF LLP
Lawyers

77 King Street West, TD Centre
Suite 3000, North Tower
Toronto, Ontario M5K 1 G8

Martin R. Kaplan

Tel: +1416.941.8822
Vern W. DaRe

Tel: +1416.864.8842
Fax: +1416.941.8852

mkaplan@foglers.com
vdare@foglers.com

Lawyers for Metroland Media Group
Ltd.

AND
TO:

LPLV Avocats, s.e.n.c.
480 boul Saint-Laurent, bureau, 200
Montréal Québec H2Y 3Y7

Chantal Labelle

Tel: +1514.798.1814
Fax: +1514.798.5599
c.labelle@Iplv.com

Lawyers for 9145-0767 Quebec Inc.
(Owner of the shopping centre known as
“Place du Saguenay”) and 9145-0718
Quebec Inc. (Owner of the shopping
centre known as “Centre Alma”)

CANADIAN DOWN & FEATHER
COMPANY INC.

135 St. Regis Crescent South
Toronto, Ontario M3J 1Y6

Ashwin Aggarwal
Tel: +1416.532.3200
ashwin@canadiandownandfeather.com

COWEN SPECIAL INVESTMENTS, LLC
830 Third Avenue, 4th Floor
New York, NY 10022 USA

Neil Desai
Tel: +1646.616.3079
neil.desai@cowen.com

MINDEN GROSS LLP
2200 - 145 King Street West
Toronto, ON M5H 4G2

Timothy R. Dunn

Tel:  +1416.369.4335
Fax: +1416.864.9223
tdunn@mindengross.com

Lawyers for NADG (LPM) G.P. Ltd. and I.G.
Investment Management, Ltd. (Lynden Park
Mall - Brantford, Ontario), Partners REIT
(Cornwall Square Mall — Cornwall, Ontario),
Acrylic Fabricators Limited, Serruya Private
Equity Inc. (Promenade Mall, Vaughan) and
Strathallen Acquisitions Inc. (1000 Islands Mall,
Brockville, ON and Truro Mall, Truro, NS)

KATTEN MUCHIN ROSENMAN LLP
575 Madison Avenue
New York, NY 10022-2585

Darius J. Goldman

Tel:  +1212.940.6355

Fax: +1212.940.8776
darius.goldman@Kkattenlaw.com



AND
TO

AND
TO:

AND
TO:

MCLEAN & KERR LLP
130 Adelaide Street West,
Suite 2800

Toronto, Ontario M5H 3P5

Walter R. Stevenson
Tel:  +1416.369.6602
Linda Galessiere

Tel:  +1416.369.6609
Gustavo F. Camelino
Tel:  +1416.369.6621
Fax: +1416.366.8571

wstevenson@mcleankerr.com
Igalessiere@mcleankerr.com
gcamelino@mcleankerr.com

Lawyers for the Respondents,

20 VIC Management Inc. on behalf of
OPB Realty Inc., Ivanhoe Cambridge
Inc., Morguard Investments Limited,
Crombie REIT, Triovest Realty
Advisors Inc. HOOPP Realty Inc. and
Cominar Real Estate Investment Trust

CHAITONS LLP
5000 Yonge Street, 10" Floor
Toronto, Ontario M2N 7E9

AND
TO:

Harvey Chaiton

Tel: +1416.218.1129
Fax: +1416.218.1849
George Benchetrit

Tel: +1416.218.1141
Fax: +1416.218.1841

harvey@chaitons.com
george@chaitons.com

Lawyers for TravelBrands

BLANEY MCMURTRY LLP
2 Queen Street East, Suite 1500
Toronto Ontario M5C 3G5

John C. Wolf

Tel:  +1416. 593.2994
David T. Ullmann

Tel:  +1416.596.4289
Fax: +1416.594.2437

jwolf@blaney.com
dullmann@blaney.com

Lawyers for the Respondents, Bentall Kennedy
(Canada) LP/ QuadReal Property Group, Primaris
Management Inc. First Capital Asset Management
ULC and Westcliff Management Ltd.

WEIRFOULDS LLP

4100 - 66 Wellington Street West
PO Box 35, TD Bank Tower
Toronto, Ontario M5K 1B7

Edmond F.B. Lamek

Tel:  +1416.947.5042
Lisa Borsook

Tel:  +1416.947.5003
Danny M. Nunes

Tel:  +1416.619.6293
Fax: +1416.365.1876

elamek@weirfoulds.com
Iborsook@weirfoulds.com
dnunes@weirfoulds.com

Lawyers for RioCan Real Estate Investment Trust,
Fiera Properties Core Fund LP and CT REIT
Limited Partnership



AND
TO:

AND
TO:

AND
TO:

AND
TO:

MILLER THOMSON LLP
Scotia Plaza

40 King Street West, Suite 5800
P.O. Box 1011

Toronto, Ontario M5H 3S1

Craig A. Mills

Tel:  +1416.595.8596
Fax: +1416.595.8695
cmills@millerthomson.com

Lawyers for Cherokee Inc.

AND
TO:

REVENUE QUEBEC

Alain Casavant
Tel:  +1514. 415.5083
Alain.Casavant@revenuquebec.ca

AND
TO:

LAVERY, DE BILLY, L.L.P.
1, Place Ville Marie, Suite 4000
Montreal (Quebec) H3B 4M4

Jonathan Warin
Tel.: +1514878-5616
Fax: +1514871-8977
jwarin@lavery.ca

Lawyers for Dorel Juvenile Canada and
Pacific Cycle / Dorel Distribution

CORESTONE LAW
117 Peter Street, Suite 310
Toronto, Ontario M5V 0M3

Harp Khukh
Tel:  +1416.591.2222
Fax: +1416.591.2221

harp@corestone.ca

Lawyers for Pinchin Ltd.

LAWSON LUNDELL LLP

Suite 1600 Cathedral Place

925 West Georgia Street

Vancouver, British Columbia V6C 3L2

Heather M.B. Ferris

Tel:  +1604.631.9145
Fax: +1604.669.1620
hferris@lawsonlundell.com

Lawyers for 0862223 B.C. Ltd., Shape
Brentwood Limited Partnership, Brentwood Town
Centre Limited Partnership, 1854 Holdings Ltd.,
Shape Properties (Nanaimo) Corp., NNTC
Equities Inc. and Catalyst Pulp and Paper Sales
Inc.

BEAUWARD SHOPPING CENTRES LTD
430 Arthur-Sauvé Blvd., Suite 6010
Saint-Eustache, Québec, J7R 6V7

Nathalie Parent, Vice-President, Legal Affairs
Tel. : +1 450.473.6831 Ext. 203

Richard Hamelin, Legal Counsel

Tel. : +1 450. 473.683 Ext. 202

nparent@beauward.com
rhamelin@beauward.com



AND
TO:

AND
TO:

AND
TO:

SATPANTH CAPITAL, INC.
d/b/a KING KOIL SLEEP
PRODUCTS

5811 — 46th Street SE

Calgary, Alberta T2C 4Y5

Alykhan Sunderji, Vice President
Tel:  +1403.279.1020
Fax: +1403.279.2343

alykhans@pafgroup.com

DELOITTE LLP

Bay Adelaide Centre, East Tower
22 Adelaide Street West, Suite 200
Toronto, ON M5H 0A9

Francesca Filippelli
Tel: +1416.601.6721
Fax: +1416.874.3804

ffilippelli@deloitte.ca

AND
TO:

AND
TO:

TATA CONSULTANCY SERVICES AND

CANADA INC.

400 University Avenue , Suite 2500

Toronto, Ontario M5G 1S5

Nagendra Krishnamoorthy
Head of Legal

k.nagendra@tcs.com

TO:
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DENTONS CANADA LLP
1 Place Ville Marie, Suite 3900
Montréal, Québec H3K 1H9

Martin Poulin

Tel:  +1514.787.5882
Anthony Rudman

Tel:  +1514.673.7423
Fax: +1514.866.2241

martin.poulin@dentons.com
anthony.rudman@dentons.com

Lawyers for Konica Minolta Business
DENTONS CANADA LLP

850 - 2nd Street SW 15th Floor, Bankers Court
Calgary Alberta T2P OR8
David LeGeyt

Tel:  +1403.268.3075
Fax: +1403.268.3100
david.legeyt@dentons.com

Lawyers for I.G. Investment Management, as
Trustee for Investors Real Property Fund

Brandon M. Ament
Barrister & Solicitor

1801 -1 Yonge St

Toronto Ontario M5E 1W7

Tel:  +1416.418.0889
Fax: +1.888.230.8772

brandon@amentlegal.com

Lawyer for Traugott Building Contractors Inc.



AND
TO:

AND
TO:

AND
TO:

AND
TO:

BLANEY McMURTRY LLP
Barristers and Solicitors

Suite 1500 - 2 Queen Street East
Toronto, Ontario M5C 3G5

Lou Brzezinski

Tel:  +1416. 593.2952
Fax: +1416.594.5084
Alexandra Teodorescu
Tel:  +1416.596.4279
Fax: +1416.593.5437

Ibrzezinski@blaney.com
ateodorescu@blaney.com

Lawyers for Far East Watchcases Ltd.
and H.G. International, a Division of
1157472 Ontario Ltd

AND
TO:

CORRE PARTNERS
MANAGEMENT LLC

1370 Avenue of the Americas,
29th Floor

New York, New York 10019
U.S.A.

Stephen Lam
Tel: +1646.863.7157
Fax: +1646.863.7161

steve.lam@correpartners.com

AND
TO:

CT REAL ESTATE INVESTMENT
TRUST

2180 Yonge St.

Toronto, Ontario M4P 2V8

Kimberley Graham
Vice President, General Counsel &

Secretary
Tel: +1416.480.8225
Fax: +1416.480.3216

kimberley.graham@ctreit.com
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SULLIVAN MAHONEY LLP
40 Queen Street, P.O. Box 1360
St. Catharines, Ontario L2B 6B1

Peter A. Mahoney
Tel:  +1905.688.8490
Fax: +1905.688.5814

pamahoney@sullivan-mahoney.com

Lawyers for Niagara Protective Flooring

CAIN LAMARRE
855-3e Avenue, Suite 202
Val-d’Or, Québec J9P 1T2

Alexandre Tourangeau
Tel:  +1819.825.4153
Fax: +1819.825.9769

alexandre.tourangeau@clcw.ca

Lawyers for 4047729 Canada Inc., and SLH
Transport Inc.

SPRINGS GLOBAL US, INC.
(Parent of Springs Canada. Inc.)
205 North White Street

Fort Mill, SC 29715 U.S.A.

Delbridge E. Narron, General Counsel
G. Alan McManus, SVP & Treasurer
Tel:  +1803.547.3730

Fax: +1803.547.3754

delbridge.narron@springs.com
alan.mcmanus@springs.com



AND
TO:

AND
TO:

AND
TO:

JEFFREY KAUFMAN LAW
PROFESSIONAL CORPORATION
15 Prince Arthur Ave., Suite 200
Toronto, Ontario M5R 1B2

Jeffrey Kaufman
jeffkaufmanlaw@gmail.com

Lawyers for Nygard International
Partnership

WEST EDMONTON MALL
PROPERTY INC.

3000, 8882 170 Street
Edmonton, Alberta T5T 4M2

John Colbert

Tel: +1780.444.8138
Howard Anson

Tel: +1780.444.8115
Theresa Paquette

Tel:  +1780.444.5245
Louise Murphy

Tel: +1780.444.8131
Fax: +1780.444.5223

john.colbert@wem.ca
howard.anson@wem.ca
theresa.paquette@wem.ca
louise.murphy@wem.ca

DAVIES WARD PHILLIPS &
VINEBERG LLP

1501, av. McGill College, Suite 2600
Montréal, Québec H3A 3N9

Jay A. Swartz

Tel:  +1416.863.5520
Denis Ferland

Tel: +1514.841.6423
Fax: +1514.841.6499

jswartz@dwpv.com
dferland@dwpv.com

Lawyers for Gordon Brothers Canada
ULC and Merchant Retail Solutions
ULC

AND
TP:

AND
TO:

AND
TO:
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KRONIS, ROTSZTAIN, MARGLES, CAPPEL

LLP
25 Sheppard Avenue West, Suite 1100
Toronto, Ontario M2N 6S6

Philip Cho
Tel: +1416.218.5494
Fax: +1416.225.6751

pcho@krmc-law.com
Lawyers for Michael Scharff
MCKENZIE LAKE LAWYERS LLP

140 Fullarton Street, Suite 1800
London, Ontario N6A 5P2

Michael J. Peerless

Tel: +1519.667.2644
Sabrina Lombardi

Tel:  +1519.667.2645

Emily Assini

Tel:  +1519.672.5666 ext. 359
Fax: +1519.672.2674

peerless@mckenzielake.com
Lombardi@mckenzielake.com
assini@mckenzielake.com

Lawyers for the Creditor, Barry Patrick Kenny

DENTONS CANADA LLP
77 King Street West, Suite 400
Toronto-Dominion Centre
Toronto, Ontario M5K 0A1

Kenneth Kraft
Tel: +1416.863.4374
Fax: +1416.863.4592

kenneth.kraft@dentons.com

Lawyers for Chubb Insurance Company of Canada



AND
TO:

AND
TO:

ATTORNEY GENERAL OF
CANADA

Department of Justice Canada
Competition Bureau Legal Services
50 Victoria Street

Gatineau QC K1A 0C9

AND
TO:

Derek Leschinsky

Tel:  +1819. 956.2842
Fax: +1819.953.9267
derek.leschinsky@canada.ca

Lawyers for the Commissioner of
Competition

BORDEN LADNER GERVAIS LLP
Bay Adelaide Centre, East Tower

22 Adelaide Street West

Toronto, ON M5H 4E3

AND
TO:

Alex MacFarlane

Tel: +1416.367.6305
Bevan Brooksbank
Tel: +1416.367.6604
Rachael Belanger

Tel: +1416.367.6485
Fax: +1416.367.6749
AMacfarlane@blg.com

BBrooksbank@blg.com
RBelanger@blg.com

Lawyers for Sears Holdings
Corporation, Sears Holdings
Management Corporation, Sears,
Roebuck and Co., Sears Holdings
Global Sourcing Ltd., Kmart
Corporation; Kmart Overseas
Corporation; International Sourcing &
Logistics Ltd., and Innovel Solutions,
Inc.
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MCMILLAN LLP
Brookfield Place

181 Bay Street, Suite 4400
Toronto ON M5J 2T3

Wael Rostom

Tel:  +1416.865.7790
Brett Harrison

Tel:  +1416.865.7932
Caitlin Fell

Tel: +1416.865.7841
Fax: +1416.865.7048

wael.rostom@mcmillan.ca
brett.harrison@mcmillan.ca
Caitlin.Fell@mcmillan.ca

Lawyers for Mr. Edward S. Lampert, ESL
Investments Inc., ESL Partners, L.P. and RBS
Partners, L.P. (collectively, “ESL”) and Fairholme
Capital Management, L.L.C. as investment adviser
to certain clients that own equity interests in Sears
Canada Inc.

BORDEN LADNER GERVAIS LLP
Bay Adelaide Centre, East Tower

22 Adelaide Street West

Toronto, Ontario M5H 4E3

Graeme Hamilton

Tel: +1416.367.6746
Fax: +1416.367.6749
GHamilton@blg.com

Lawyers for Teleflora LLC



AND
TO:

AND
TO:

AND
TO:

BORDEN LADNER GERVAIS LLP
Bay Adelaide Centre, East Tower

22 Adelaide Street West

Toronto, Ontario M5H 4E3

Roger Jaipargas
Tel: +1416.367.6266
Fax: +1416.367.6749

RJaipargas@blg.com

Lawyers for Waste Management Inc.

SEAPORT GLOBAL HOLDINGS
LLC

360 Madison Avenue, 22nd Floor
New York, NY 10017 U.S.A.

Scott Friedberg
Tel: +1212.616.7728
SFriedberg@seaportglobal.com

SAMSONITE CANADA INC.
pP.O. Box 517
Stratford, Ontario N5A 6V1

James B. Rego
Director of Customer Financial Services
Tel: +1508.851.1427

James.Rego@samsonite.com

AND
TO:

AND
TO:

AND
TO:
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GARDINER ROBERTS LLP
Bay Adelaide Centre - East Tower
22 Adelaide Street West, Suite 3600
Toronto, Ontario M5H 4E3

Chris Besant

Tel:  +1416.865.4022
Tim Duncan

Tel: +1416.865.6682
Fax: +1416.865.6636

cbesant@grllp.com
tduncan@grllp.com

Lawyers for Promenade Limited Partnership
CONTRARIAN CAPITAL MANAGEMENT
411 West Putnam Ave. Suite 425

Greenwich, CT 06830 U.S.A.

Keith McCormack
Kimberly Gianis

Tel:  +1 203.862.8250
Fax: +1203.629.1977

kmccormack@contrariancapital.com
kgianis@contrariancapital.com

BLANEY MCMURTRY LLP
2 Queen Street East, Suite 1500
Toronto, ON M5C 3G5

Ralph Cuervo-Lorens

Tel:  +1416.593.3990
Fax: +1416.593.5437
Talia Gordner

Tel:  +1416.596.2892
Fax: +1416.594.2443

rcuervolorens@blaney.com
TGordner@blaney.com

Lawyers for Direct Energy Marketing Limited



AND
TO:

AND
TO:

AND
TO:

AND
TO:

UNIFOR

Unifor Legal Department
205 Placer Court

Toronto, Ontario M2H 3H9

Anthony F. Dale
Tel:  +1416.495.3750
Fax: +1416.495.3786

anthony.dale@unifor.org
Bargaining agent for employees at Sears
Stores located at Fairview Mall,

Oakville, Peterborough and Windsor

AND
TO:

BATTISTON & ASSOCIATES
Suite 202, 1013 Wilson Avenue
Toronto, Ontario, M3K 1G1

Harold Rosenberg
Tel: +1416.630.7151 ext. 237
Fax: +1416.630.7472

h.rosenberg@battistonlaw.com

Lawyers for Toronto Concrete Floors

AND
TO:

MAPLEROSE HOLDINGS
(CANADA) INC.

Sushrat Mehan, Vice-President
Tel: +1647. 229.4000

Sushrat@MehanGroup.ca

Landlord of Sears London location (784
Wharncliffe Rd. S.)
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ARGO PARTNERS
12 West 37th Street, 9th Floor
New York, NY 10018 U.S.A.

Paul S. Berg
paul@argopartners.net

HAIN CAPITAL GROUP, LLC
Meadows Office Complex

301 Route 17 North

Rutherford, NJ 07070

Andrea Herman
Robert Koltai
Amanda Rapoport
Tel:  +1201.896.6100
Fax: +1201.896.6102

arapoport@haincapital.com
aherman@haincapital.com
rkoltai@haincapital.com

BLAKE, CASSELS & GRAYDON LLP
199 Bay Street

Suite 4000, Commerce Court West
Toronto, Ontario M5L 1A9

Linc Rogers
Tel: +1416.863.4168
Kelly Peters
Tel: +1416.863.4271
Fax: +1416.863.2653

linc.rogers@blakes.com
kelly.peters@blakes.com

Lawyers for the Respondent,
Stanley Black & Decker, Inc.



AND
TO:

AND
TO:

AND
TO:

DENTONS CANADA LLP
77 King Street West, Suite 400
Toronto-Dominion Centre
Toronto, Ontario M6K 0A1

Sara-Ann Van Allen

Tel:  +1416.863.4402
Fax: +1416.863.4592
sara.vanallen@dentons.com

Lawyers for SSH Bedding Canada Co.

AND
TO:

MADORIN, SNYDER LLP
PO Box 1234

55 King Street West, 6th Floor
Kitchener, Ontario N2G 4G9

Edward J. (Ted) Dryer
Tel:  +1519.744.4491
Fax: +1519.741.8060
edreyer@kw-law.com

Lawyers for B-N-E Contractors Inc.

DENTONS CANADA LLP
77 King Street West, Suite 400
Toronto-Dominion Centre
Toronto, Ontario M6K 0A1

AND
TO:

John Salmas

Tel: +1416.863.4737
Vanja Ginic

Tel: +1416.863.4373
Fax: +1416.863.4592

john.salmas@dentons.com
vanja.ginic@dentons.com

Lawyers for Bank of Montreal

16

DAVIES WARD PHILLIPS & VINEBERG
S.E.N.CR.L,s.rl/LLP

1501 McGill College Avenue, 26th Floor
Montréal, Québec H3A 3N9

Christian Lachance
Tel: +1514.841.6576
Fax: +1514.841.6499
clachance@dwpv.com

Lawyers for L.E.1., Inc.

BLAKE, CASSELS & GRAYDON LLP
199 Bay Street

Suite 4000, Commerce Court West
Toronto, Ontario M5L 1A9

Aryo Shalviri
Tel: +1416.863.2962
Fax: +1416.863.2653

aryo.shalviri@blakes.com
Lawyers for Dyson Canada Limited.

RICKETTS HARRIS LLP
181 University Ave, Suite 800
Toronto, Ontario M5H 2X7

Andrea Sanche

Tel:  +1416.642.4301
Fax: +1647.260.2230
asanche@rickettsharris.com

Lawyers for One Step Up, Ltd., Kidz Concepts,
LLC, Project 28 Clothing LLC, Assael Miller
Clothing Company, LLC, Ikeddi Enterprises, Inc.,
and Children’s Apparel Network, Ltd.



AND
TO:

AND
TO:

AND
TO:

WILSON VUKELICH LLP
60 Columbia Way, Suite 710
Markham ON L3R 0C9

AND
TO:

Douglas D. Langley
Tel:  +1905.940.8711
Fax: +1905.940.8785
dlangley@wvllp.ca

Lawyers for Element Fleet Management
Inc.

MILLER THOMSON LLP AND
Pacific Centre, 400 TO:
725 Granville Street

Vancouver, BC V7Y 1G5

Gordon G. Plottel

Tel:  +1604.643.1245
Fax: +1604.643.1200
gplottel@millerthomson.com

Lawyers for Make-up Designory

LERNERS LLP
130 Adelaide Street West, Suite 2400
Toronto, Ontario M5H 3P5

AND
TO:

Domenico Magisano
Tel:  +1416.601.4121
Fax: +1416.601.4123
dmagisano@lerners.ca

Lawyers for the Respondent, Amskor
Corporation
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SOTOS LLP
180 Dundas Street West, Suite 1200
Toronto, Ontario M5G 178

David Sterns

Andy Seretis
Tel:  +1416. 9770007
Fax: +1416.977.0717

dsterns@sotosllp.com
aseretis@sotosllp.com

Lawyers for 1291079 Ontario Limited
SHIBLEY RIGHTON LLP

700 - 250 University Avenue
Toronto, Ontario M5H 3E5

Thomas McRae

Tel:  +1416.214.5206
Rachel Migicovsky

Tel:  +1416.214.5204
Fax: +1416.214.5400

thomas.mcrae@shibleyrighton.com
rachel.migicovsky@shibleyrighton.com

Lawyers for the Respondent, Abbarch
Architecture Inc.

GOWLING WLG (Canada) LLP
One Main Street West
Hamilton, Ontario L8P 475

Louis A. Frapporti
Tel:  +1905.540.3262
Fax: +1905.528.5833

louis.frapporti@gowlingwlg.com

Lawyers for Guangdong Galanz Microwave
Electrical Appliances Manufacturing Co., Ltd.,
Shanghai Industries Group Ltd., Zhongshan
Galanz Consumer Electric Appliances Co. Ltd.,
Grand Products Mfg Ltd., Fuzhou Minquan Arts &
Crafts Co. Ltd., Minhou Dacor Household Crafts
Co., Ltd., Shanhai Sunwin Industry Group Co.,
Ltd., China Export and Credit Insurance
Corporation (Sinosure), Movado Group Inc. and
Inlook Glass Craft Co., Ltd.



AND
TO:

AND
TO:

AND
TO:

TANNOR CAPITAL MANAGEMENT AND
LLC TO:
555 Theodore Fremd Avenue,

Suite C-209

Rye, New York 10580 U.S.A.

Robert Tannor
Tel:  +1914.509.5000
rtannor@tannorpartners.com

CENTERBRIDGE PARTNERS
EUROPE, LLP

10 New Burlington Street

London, W1S 3BE United Kingdom

AND
TO:

Tim Denair
Tel: +44 2032141117
Fax: +44 7786 848 981

tdenari@centerbridge.com

EATON

Mail Code N3

1000 Eaton Boulevard
Cleveland, Ohio 44122 U.S.A.

Meeko A. Chislom

Tel:  +1440.523.4884
Fax: +1440.523.3421
MeekoChislom@Eaton.com
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MCLEAN & KERR LLP
130 Adelaide Street West,
Suite 2800

Toronto, Ontario M5H 3P5

Elaine M. Gray
Tel:  +1416.369.6627
Fax: +1416.366.8571

egray@mcleankerr.com
Lawyers for SCI Logistics Ltd.

AIG INSURANCE COMPANY OF CANADA
c/o DIAMOND MCCARTHY LLP

489 Fifth Avenue, 21% Floor

New York, NY 10017 U.S.A.

Adam L. Rosen

Tel: +1212.430.5418

Fax: +1212.430.5499
arosen@diamondmccarthy.com



Federal and Provincial Crown Offices:

AND
TO:

AND
TO:

ATTORNEY GENERAL OF AND
CANADA TO:
Department of Justice Canada

Ontario Regional Office -Tax Law

Section

The Exchange Tower,

130 King Street West, Suite 3400, Box

36

Toronto, Ontario M5X 1K6

Diane Winters

Tel:  +1416.973.3172
Fax: +1416.973.0809
diane.winters@justice.gc.ca

Lawyers for the Minister of National
Revenue

MINISTRY OF JUSTICE AND AND
SOLICITOR GENERAL TO:
Legal Services

2nd Floor, Peace Hills Trust Tower

10011 — 109 Street

Edmonton, Alberta T5J 3S8

General Enquiries:

Tel:  +1780.427.2711
Fax: +1 780.427.2789
Kim Graf

Tel:  +1780.422.9014
Fax: +1780.425.0310
kim.graf@gov.ab.ca

ministryofjustice@gov.ab.ca
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MINISTRY OF THE ATTORNEY GENERAL
(ONTARIO)
McMurtry-Scott Building
720 Bay Street, 11th Floor
Toronto, Ontario M7A 259

General Enquiries:
Tel:  416.326.2220
Fax: 416.326.4007
attorneygeneral@ontario.ca

Minister’s Office:
Yasir Naqvi, Attorney General
ynaqvi.mpp@Iliberal.ola.org

MINISTRY OF JUSTICE AND ATTORNEY
GENERAL

Legal Services Branch, Revenue & Taxation
400 - 1675 Douglas Street,

Victoria, BC V8W 2G5

Mailing Address:
PO BOX 9289 STN PROV GOVT,
Victoria, BC V8W 9J7

Aaron Welch
Tel: +1 250.356.8589
Fax: +1 250.387.0700

Aaron.Welch@gov.bc.ca
AGLSBRevTax@gov.bc.ca



AND
TO:

AND
TO:

AND
TO:

AND
TO:

MINISTRY OF THE ATTORNEY
GENERAL (MANITOBA)

104 Legislative Building

450 Broadway

Winnipeg, Manitoba R3C 0V8

General Enquiries:
Tel:  +1204.945.3744

Sean Boyd

Tel:  +1204.945.0165
Fax: +1204.948.2826
Sean.Boyd@gov.mb.ca

DEPARTMENT OF JUSTICE AND
PUBLIC SAFETY
(NEWFOUNDLAND)

P.O. Box 8700

St. John's, Newfoundland A1B 4J6

AND
TO:

General Enquiries:
Tel:  +1709.729.5942
justice@gov.nl.ca

Minister’s Office:

Andrew Parsons, Attorney General
Tel:  +1418.729.2869

Fax: +1418.729.0469
justice@gov.nl.ca

AND
TO:

MINISTERE DE LA JUSTICE
(QUEBEC)

Edifice Louis-Philippe-Pigeon
1200, route de I'Eglise, e étage
Québec City, Québec G1V 4M1

General Enquiries:
Tel:  +1418.643.5140
informations@justice.gouv.qc.ca

Minister’s Office:

Stéphanie Vallée, Minister of Justice
Tel:  +1418.643.4210

Fax: +1418.646.0027
ministre@justice.gouv.gc.ca
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MINISTRY OF THE ATTORNEY GENERAL
(NEW BRUNSWICK)

Chancery Place, 2" Floor, Room: 2001

P. O. Box 6000

Fredericton, New Brunswick E3B 1E0

General Enquiries:

Tel:  +1506.462.5100

Fax: +1 506.453.3651

justice.comments@gnb.ca

Philippe Theériault
Tel:  +1506.453.3460
Philippe.Theriault2@gnb.ca

MINISTRY OF THE ATTORNEY GENERAL
(NOVA SCOTIA)

1690 Hollis Street

P.O.Box 7

Halifax, Nova Scotia B3J 2L6

General Enquiries:
Tel:  +1902.424.4030
justweb@gov.ns.ca

Minister’s Office:

Diana C. Whelan,

Minister of Justice and Attorney General
Tel: +1902.424.4044

Fax: +1902.424.0510
JUSTMIN@novascotia.ca

DEPARTMENT OF JUSTICE AND PUBLIC
SAFETY (PEI)

Fourth Floor, Shaw Building, South

95 Rochford Street, P.O. Box 2000
Charlottetown, PE C1A 7N8

Minister’s Office:

H. Wade MacLauchlan, Minister of Justice and
Public Safety

Tel:  +1902.368.6410

Fax: +1902.368.6488

sthorne@gov.pe.ca



AND MINISTRY OF JUSTICE

TO:

(SASKATCHEWAN)
355 Legislative Building
Regina, Saskatchewan S4S 0B3

Minister’s Office:

Gordon Wyant, Minister of Justice and
Attorney General

Tel:  +1306.787.5353

Fax: +1306.787.1232
jus.minister@gov.sk.ca

Courtesy Copies:

TO:

LONGVIEW COMMUNICATIONS
INC.

Suite 612 - 25 York Street

Toronto, Ontario M5J 2V5

Joel Shaffer
jshaffer@longviewcomms.ca

Peter Block
pblock@longviewcomms.ca

Irina Vukosavic
ivukosavic@longviewcomms.ca
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Email Service List:

mwasserman@osler.com; jdacks@osler.com; tsandler@osler.com; mdelellis@osler.com; sirving@osler.com;
mcalvaruso@osler.com; ksachar@osler.com; sstidwill@osler.com; jerickson@osler.com; searscanada@fticonsulting.com;
greg.watson@fticonsulting.com; paul.bishop@fticonsulting.com; jim.robinson@fticonsulting.com;
steven.bissell@fticonsulting.com; linda.kelly@fticonsulting.com; kamran.hamidi@fticonsulting.com;
orestes.pasparakis@nortonrosefulbright.com; virginie.gauthier@nortonrosefulbright.com;
alan.merskey@nortonrosefulbright.com; evan.cobb@nortonrosefulbright.com; alexander.schmitt@nortonrosefulbright.com;
catherine.ma@nortonrosefulbright.com; solwayg@bennettjones.com; sahnir@bennettjones.com; zweigs@bennettjones.com;
ahatnay@kmlaw.ca; jlatham@goodmans.ca; janderson@goodmans.ca; ddedic@goodmans.ca; jwadden@goodmans.ca;
rbaulke@goodmans.ca; gsmith@goodmans.ca; rjacobs@casselsbrock.com; jdietrich@casselsbrock.com;
skukulowicz@casselsbrock.com; bgoodis@casselsbrock.com; dmcintosh@alvarezandmarsal.com;
ahutchens@alvarezandmarsal.com; jnevsky@alvarezandmarsal.com; rschwill@dwpv.com; nmacparland@dwpv.com;
sursel@upfhlaw.ca; sgraff@airdberlis.com; ken.rosenberg@paliareroland.com; max.starnino@paliareroland.com;
lily.harmer@paliareroland.com; djmiller@tgf.ca; mmarfatia@tgf.ca; bernard.boucher@blakes.com;
sebastien.guy@blakes.com; jcarhart@millerthomson.com; skettle@millerthomson.com; joe.kamer@tempursealy.com;
Iwilliams@tgf.ca; pfesharaki@tgf.ca; charles.simco@shibleyrighton.com; JPawlyk@bmllp.ca;
ashwin@canadiandownandfeather.com; andree.lemayroux@cominar.com; jshaffer@longviewcomms.ca;
pblock@longviewcomms.ca; ivukosavic@longviewcomms.ca; acolvin@gildan.com; brian@sica.ca; FGagnon@blg.com;
ELefebvre@blg.com ; irene@litespeedpartners.com; neil.desai@cowen.com; Aaron.Welch@gov.bc.ca ;
AGLSBRevTax@gov.bc.ca ; tdunn@mindengross.com; mkaplan@foglers.com; vdare@foglers.com;
ljackson@casselsbrock.com; tpinos@casselsbrock.com; darius.goldman@kattenlaw.com; manon.deslauriers@cominar.com;
mzigler@kmlaw.ca; wstevenson@mcleankerr.com; hferris@lawsonlundell.com; harvey@chaitons.com;
george@chaitons.com; c.labelle@Iplv.com; elamek@weirfoulds.com; jwolf@blaney.com; dullmann@blaney.com;
john.mori@cowen.com; Iborsook@weirfoulds.com; dnunes@weirfoulds.com; Igalessiere@mcleankerr.com;
gcamelino@mcleankerr.com; harp@corestone.ca; cmills@millerthomson.com; jwarin@lavery.ca; nparent@beauward.com;
rhamelin@beauward.com; lauren.pearce@paliareroland.com; alykhans@pafgroup.com; Alain.Casavant@revenuquebec.ca;
isabelle.eckler@shibleyrighton.com; martin.poulin@dentons.com; anthony.rudman@dentons.com; ffilippelli@deloitte.ca;
k.nagendra@tcs.com; ASchuitema@upfhlaw.ca; david.legeyt@dentons.com; brandon@amentlegal.com;
Ibrzezinski@blaney.com; ateodorescu@blaney.com; steve.lam@correpartners.com; tom.radionov@correpartners.com;
alexandre.tourangeau@clcw.ca; kimberley.graham@ctreit.com; diane.winters@justice.gc.ca; delbridge.narron@springs.com;
alan.mcmanus@springs.com; Sarita.sanasie@paliareroland.com; pcho@krmc-law.com; KBarrett@krmc-law.com;
john.colbert@wem.ca; howard.anson@wem.ca; theresa.paquette@wem.ca; louise.murphy@wem.ca;
peerless@mckenzielake.com; Lombardi@mckenzielake.com; assini@mckenzielake.com; jswartz@dwpv.com;
dferland@dwpv.com; jeffkaufmanlaw@gmail.com; smoyo@upfhlaw.ca; AMacfarlane@blg.com; BBrooksbank@blg.com;
RBelanger@blg.com; TWarnaar@kingsettcapital.com; kenneth.kraft@dentons.com; GHamilton@blg.com;
pamahoney@sullivan-mahoney.com; wael.rostom@mcmillan.ca; brett.harrison@mcmillan.ca;
SFriedberg@seaportglobal.com; attorneygeneral@ontario.ca; ynaqvi.mpp@liberal.ola.org; ministryofjustice@gov.ab.ca;
kim.graf@gov.ab.ca; sean.boyd@gov.mb.ca; justice.comments@gnb.ca; Philippe. Theriault2@gnb.ca; justice@gov.nl.ca;
justweb@gov.ns.ca; JUSTMIN@novascotia.ca; informations@justice.gouv.qc.ca; ministre@justice.gouv.qc.ca;
jus.minister@gov.sk.ca; sthorne@gov.pe.ca; RJaipargas@blg.com; SFriedberg@seaportglobal.com;
kgianis@contrariancapital.com; chesant@grllp.com; James.Rego@samsonite.com; rcuervolorens@blaney.com;
TGordner@blaney.com; anthony.dale@unifor.org; paul@argopartners.net; tduncan@grlip.com;
h.rosenberg@battistonlaw.com; arapoport@haincapital.com; aherman@haincapital.com; rkoltai@haincapital.com;
emily.lawrence@paliareroland.com; Caitlin.Fell@mcmillan.ca; Sushrat@MehanGroup.ca; linc.rogers@blakes.com;
kelly.peters@blakes.com; sglustein@alvarezandmarsal.com; anackan@farberfinancial.com; rstelzer@farberfinancial.com ;
sara.vanallen@dentons.com; esther.chung@baml.com; ante.jakic@baml.com; ryan.weddle@baml.com;
jmonteyne@kmlaw.ca; atang@kmlaw.ca; Gus.Tertigas@ca.ey.com; clachance@dwpv.com; edreyer@kw-law.com;
aryo.shalviri@blakes.com; john.salmas@dentons.com; vanja.ginic@dentons.com; bkofman@ksvadvisory.com;
ngoldstein@ksvadvisory.com; asanche@rickettsharris.com; dlangley@wvllp.ca; dsterns@sotoslip.com;
aseretis@sotosllp.com; gplottel@millerthomson.com; thomas.mcrae@shibleyrighton.com;
rachel.migicovsky@shibleyrighton.com; dmagisano@Ierners.ca; louis.frapporti@gowlingwlg.com;
kristina.sebastiancrone@gowlingwlg.com; rtannor@tannorpartners.com; egray@mcleankerr.com;
tdenari@centerbridge.com; arosen@diamondmccarthy.com; tpavalis@diamondmccarthy.com; MeekoChislom@Eaton.com;
kmccormack@contrariancapital.com; derek.leschinsky@canada.ca;

CAN_DMS: \107677089
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Court File No. CV-17-11846-00CL

Ontario
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., CORBEIL
ELECTRIQUE INC., S.L.H. TRANSPORT INC., THE CUT INC,,
SEARS CONTACT SERVICES INC., INITIUM LOGISTICS
SERVICES INC., INITIUM COMMERCE LABS INC., INITIUM
TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC., 173470 CANADA INC., 2497089
ONTARIO INC., 6988741 CANADA INC., 10011711 CANADA
INC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD.,
4201531 CANADA INC., 168886 CANADA INC., AND 3339611
CANADA INC.

APPLICANTS

FACTUM OF THE APPLICANTS
(Motion for Approval of Asset Purchase Agreement — Garden City Property)

PART | - NATURE OF THIS MOTION

1. Sears Canada Inc. (“Sears Canada” or the “Company”) and the other applicants
listed above (the “Applicants”) obtained relief under the Companies’ Creditors Arrangement
Act, R.S.C. 1985, c. C-36, as amended (the “CCAA”) by an Initial Order dated June 22, 2017, as
amended (the “Initial Order”). The relief requested by the Applicants was supported by the
Affidavit of Billy Wong, sworn June 22, 2017 (the “Initial Order Affidavit”). FTI Consulting
Canada Inc. (the “Monitor”) was appointed in the Initial Order to act as the Monitor in this

CCAA proceeding.
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2. On July 13, 2017, this Honourable Court approved a sale process (the “Sale
Process”) whereby BMO Nesbitt Burns Inc. (the “Sale Advisor”) on behalf of Sears Canada and
under the supervision of both the Special Committee of the Board of Directors of Sears Canada
and the Monitor are seeking bids and proposals for a broad range of transaction alternatives with
respect to the Business, Property, Assets and/or Leases of the Applicants (each as defined in the

Court-approved Sale Process).

3. This factum is filed in support of a motion to approve the asset purchase
agreement (as amended, the “APA”) that was negotiated with WCRE Investments Ltd.
(“WCRE” or the “Purchaser”) before the CCAA filing commenced. Under the APA, the
Purchaser will pay $5 million for the property located at the Garden City Shopping Centre, 2311
McPhillips Street, Winnipeg, Manitoba (the “Garden City Property”), where Sears Canada

currently operates an Outlet store.

4. The criteria for approval of this transaction set out in s. 36(3) of the CCAA, which
are to be flexibly applied, are clearly satisfied. The process by which the decision was made to
enter into a potential transaction with the Purchaser and withdraw the Garden City Property from
the Sale Process was fair and reasonable in light of the facts and context. The process by which

the benefits of the APA were evaluated was also entirely reasonable in the circumstances.

5. After carefully considering the likely benefits and potential risks associated with
the offer by the Purchaser, the Applicants exercised their right under the terms of the Sale
Process to withdraw the Garden City Property from the Sale Process. The decision to exercise
this right was made in the informed business judgment of the Applicants, with expert advice

from the Sale Advisor, in consultation with the Monitor and the DIP Lenders.
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6. Sears Canada and the Sale Advisor have analyzed the alternatives for maximizing
value with respect to the Garden City Property. Sears Canada has concluded, with the support of
the Monitor, the Sale Advisor and the DIP Lenders, that the sale of the property through the APA
provides the best opportunity to maximize value for this property for the benefit of all
stakeholders of the Applicants and that the consideration that Sears Canada will receive under
the APA is fair and reasonable. Such business judgment is to be accorded significant deference

by this Court.

7. In brief, the APA secures the sale price for the Garden City Property in a manner
that is both certain and efficient, while allowing the Applicants to continue the liquidation at this
location for the benefit of all stakeholders. For these and the other reasons set out below, the
Applicants submit that the APA should be approved and that the proposed Approval and Vesting

Order should be granted.

PART Il - FACTS

8. The facts with respect to this motion are more fully set out in the Affidavit of
Stephen Champion.* Capitalized terms in this Factum not otherwise defined have the same

meanings as in the Initial Order Affidavit and the Champion Affidavit.

Expression of Interest
9. Over the course of several months, Sears Canada marketed the Garden City

Property by contacting a number of potential buyers including national retailers, property

1 Affidavit of Stephen Champion, affirmed August 11, 2017 [Champion Affidavit].
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developers and the landlord who owns the remainder of the Garden City Shopping Centre. The

proposals received by Sears Canada were as follows:?

(@)

(b)

(©)

In November 2016, Sears Canada received a letter of interest relating to numerous
properties from a party that was interested in, among other things, leasing the
Garden City Property from Sears Canada. However, as part of the proposal, the
interested party expected that Sears Canada, as the landlord, would provide tenant
allowances for redevelopment capital expenditures. As Sears Canada was
unwilling to pay for capital expenditures associated with the Garden City

Property, Sears Canada did not further pursue this indication of interest.

On April 4, 2017, Sears Canada received a letter of interest with respect to the
Garden City Property from WCRE, a company related to Hungerford Properties
Inc. Sears Canada entered into negotiations with WCRE. On April 12, 2017, Sears
Canada entered into an asset purchase agreement (the “Original APA”) with
WCRE to purchase the Garden City Property on an “as is, where is” basis for a
purchase price of $5,000,000. Under the Original APA, there was no requirement
that Sears Canada be a tenant of the property after the sale. Sears Canada
understands that the Purchaser intends to redevelop the property. The Purchaser

has been a highly motivated and cooperative party throughout the negotiations.

Prior to the CCAA filing, Sears Canada received a non-binding proposal relating
to a number of properties. This proposal specified a purchase price of $6,750,000
for the Garden City Property, providing that Sears Canada would sell the property

and would lease it back from the purchaser on the terms contained in the proposal.

2

Champion Affidavit, para 6.
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In the event that the parties elected not to sign the lease, the proposal provided
that the purchase price for a standalone sale would be $4,500,000. Sears Canada
considered this non-binding proposal and determined that it would not be in Sears
Canada’s best interests to pursue a sale leaseback transaction, as this would
require Sears Canada to spend the necessary capital expenditures to improve the
property and the property had been slated for closure by the company. The
potential purchase price for the standalone sale was lower than the firm and
committed purchase price offered by the Purchaser in the Original APA, and was

therefore not attractive.

10. Since entering into the Original APA, nothing has arisen that would cause Sears
Canada to move in a different direction with respect to the Garden City Property.® Sears Canada
considered a number of factors, which are detailed below, before determining to proceed with
further discussions and negotiations with the Purchaser to amend the Original APA as part of the

CCAA proceedings.*

The Terms of the APA
11. Following the commencement of these CCAA proceedings, Sears Canada and the

Purchaser agreed to amend the terms of the Original APA by way of an amending agreement to
account for the requirement to obtain an Approval and Vesting Order of the Court to effect the
transfer of the assets. Sears Canada and the Purchaser signed an amendment to purchase and sale

agreement and waiver of conditions dated as of July 28, 2017 (the “Amendment”).

3 Champion Affidavit, para. 6(d).

4 Champion Affidavit, para. 13.
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A copy of the APA (including the Amendment) is appended to the Champion

Affidavit. The APA includes the following key terms:

(@)

(b)

(©)

(d)

(e)

A purchase price of $5,000,000;

An Initial Deposit of $20,000 that was provided to the Purchaser’s solicitors in
trust within two business days of the execution of the Original APA (this deposit
was subsequently transferred, along with interest accrued thereon, to the Monitor

in trust, within three business days of the execution of the Amendment);

An Additional Deposit of $380,000 that was provided to the Monitor in trust
within two business days after the satisfaction or waiver of the Purchaser’s

conditions precedent;

The requirement that the transaction be completed on an “as is, where is” basis;

The requirement that the Purchaser’s conditions precedent be waived or satisfied
by July 26, 2017. The Purchaser’s conditions precedent include Board approval,
completion of due diligence following a review of the Delivery Materials, an
environmental assessment, geotechnical review and land and building survey, and
a financing commitment from a third party lender. The Amendment confirmed
that the Purchaser had waived all conditions precedent set out in section 6.1 of the

Original APA.5

5

Champion Affidavit, para. 10; exhibit B.
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13. The only condition that remains to be satisfied before Closing is obtaining the
Approval and Vesting Order. The Amendment provides that it is a condition precedent that the

Approval and Vesting Order be issued and entered by August 25, 2017.

14. Sears Canada has the right pursuant to the APA to extend the Completion Date (as
defined in the APA) until no later than October 16, 2017, which will allow sufficient time for the

liquidation sale at this store to be completed.’

PART Il - ISSUES AND THE LAW

15. The issues on this motion are as follows:

@) should this Honourable Court approve the APA and grant the proposed Approval

and Vesting Order?; and

(b) should this Honourable Court grant the requested sealing order?

Test Under the CCAA is Met
16. Section 36 of the CCAA sets out the legal factors to be considered when seeking

court approval that applies where a debtor company seeks to sell assets outside the ordinary

course of business during a CCAA proceeding. Section 36 provides:

36(1) Restriction on disposition of business assets — A debtor company in
respect of which an order has been made under this Act may not sell or
otherwise dispose of assets outside the ordinary course of business unless
authorized to do so by a court. Despite any requirement for shareholder
approval, including one under federal or provincial law, the court may authorize
the sale or disposition even if shareholder approval was not obtained.

& Champion Affidavit, para. 11.

7 Champion Affidavit, para. 15.



-8-

36(2) Notice to creditors — A company that applies to the court for an
authorization is to give notice of the application to the secured creditors who are
likely to be affected by the proposed sale or disposition.

36(3) Factors to be considered — In deciding whether to grant the
authorization, the court is to consider, among other things,

(a) whether the process leading to the proposed sale or disposition was
reasonable in the circumstances;

(b) whether the monitor approved the process leading to the proposed
sale or disposition;

(c) whether the monitor filed with the court a report stating that in their
opinion the sale or disposition would be more beneficial to the creditors
than a sale or disposition under a bankruptcy;

(d) the extent to which the creditors were consulted;

(e) the effects of the proposed sale or disposition on the creditors and
other interested parties; and

(f) whether the consideration to be received for the assets is reasonable
and fair, taking into account their market value.

36(6) Assets may be disposed of free and clear — The court may authorize a
sale or disposition free and clear of any security, charge or other restriction and,
if it does, it shall also order that other assets of the company or the proceeds of
the sale or disposition be subject to a security, charge or other restriction in
favour of the creditor whose security, charge or other restriction is to be affected
by the order.

36(7) Restriction — employers — The court may grant the authorization only if
the court is satisfied that the company can and will make the payments that
would have been required under paragraphs 6(4)(a) and (5)(a) if the court had
sanctioned the compromise or arrangement.

17. In discussing section 36 of the CCAA, this Honourable Court has stated:®

The CCAA is remedial legislation designed to enable insolvent companies to
restructure. As mentioned by me before in this case, the amendments do not
detract from this objective. In discussing section 36, the Industry Canada
Briefing Book on the amendments states that “The reform is intended to provide
the debtor company with greater flexibility in dealing with its property while
limiting the possibility of abuse.”

18. The factors listed in section 36(3) are, on their face, not intended to be exhaustive.

Nor are they intended to be a formulaic checklist that must be followed in every sale transaction

8 Re Canwest Global Communications, 2009 CarswellOnt 7169 (S.C.J.) [Commercial List] at para. 32.
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under the CCAA.° These factors overlap, to a certain degree, with the Soundair factors that were

applied in approving sale transactions under pre-amendment CCAA case law.*

19. The Applicants submit that, taking into account the factors listed in section 36(3)
of the CCAA, and with regard to the general interpretative principles underlying the CCAA, this
Honourable Court should grant the Approval and Vesting Order. In the absence of any indication
that the Applicants have acted improvidently, the informed business judgment of the Applicants
— which is supported by the Sale Advisor and the Monitor — that the APA is in the best interests

of the Applicants and their stakeholders is entitled to deference by this Court.*t

a) Process Was Reasonable

20. Whether the process for achieving a sale transaction under the CCAA is fair and
reasonable must be examined contextually, in light of the particular circumstances existing at the
time.*2 Although it is common to sell assets under the CCAA by means of a process involving a
court approved broad canvass of the market, perhaps followed by a competitive bidding process
among interested bidders, such a process is not the best approach in every case for every asset

sold by a debtor company.** Such a rigid rule would not only be antithetical to the inherent

®  See for example, Re White Birch Paper Holding Co., 2010 QCCS 4915 [White Birch] at para. 48; leave to
appeal refused 2010 CarswellQue 11534, 2010 QCCA 1950 (Que. C.A.).

10 Re Canwest Publishing Inc./Publications Canwest Inc., 2010 ONSC 2870 at para. 13, citing Royal Bank v.
Soundair Corp., [1991] O.J. No. 1137 (C.A.) [Soundair] at para. 16. Under the Soundair test, it was necessary
to consider (1) whether sufficient efforts had been made to obtain the best price and that the debtor had not
acted improvidently; (2) whether the interests of all parties had been considered; (3) the integrity and efficacy of
the process for obtaining offers; and (4) whether there was any unfairness in working out the process.

11 Re AbitibiBowater Inc., 2010 QCCS 1742 [AbitibiBowater] at paras. 70 to 72.

12 See White Birch, above note 9 at para. 49: “The Court has to look at the transaction as a whole and essentially
decide whether or not the sale is appropriate, fair and reasonable. In other words, the Court could grant the
process for reasons others than those mentioned in Section 36 CCAA or refuse to grant it for reasons which are
not mentioned in Section 36 CCAA.”

13 The Soundair case itself acknowledges that an auction is not necessary or advisable in every case: see Soundair,
above note 10 at para. 44, citing Salima Investments Ltd. v. Bank of Montreal (1985), 59 C.B.R. (N.S.) 242
(Alta C.A)).
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flexibility of the CCAA, but would preclude debtor companies from accepting unsolicited offers,

even where such a bid (as here) offers significant benefits to the debtor company’s estate.

21. The Court must be satisfied overall that the debtor has not acted improvidently.
As the Courts have held, by reference to the principles in Soundair, the decision to accept a
particular offer is a matter of business judgment on the part of the debtor that should not lightly
be interfered with in the absence of evidence of imprudence or unfairness.** Assessing the
reasonableness of a sale process does not require the Court to examine in minute detail all of the

circumstances leading up to the acceptance of a particular offer.*s

22, The Applicants submit that there are a number of factors that support the
conclusion that the process for determining whether to complete the transaction contemplated by

the APA was both fair and reasonable in the circumstances:

€)] The Sale Process was approved by this Court and was designed by the Applicants
and the Sale Advisor as a flexible process in order to provide the greatest potential

benefit to their stakeholders.¢

(b) The flexibility of the Sale Process expressly permits specific assets to be
withdrawn from the process altogether, if this step was determined to further the
objective of maximizing value for stakeholders. Paragraph 16 of the Sale Process
expressly provides that, notwithstanding anything else contained therein, Sears
Canada, in its reasonable business judgment and in consultation with the Sale

Advisor, the Monitor and the DIP Lenders, is permitted to withdraw any Leases

14 Re Terrace Bay Pulp Inc., 2012 ONSC 4247 at paras. 45 and 51-52, citing Soundair, at paras. 21, 30-31.
15 Soundair, above, note 10 at paras. 48 and 49.

16 Champion Affidavit, para. 12.
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or Assets from the Sale Process in accordance with the CCAA and Sears

Canada’s rights under the Initial Order.*

(c) The Sale Process contemplates that particular assets can be withdrawn from the

process at any time, including prior to the bid deadline.

23. The flexibility of the Sale Process reflects a reasonable and appropriate balancing
of interests of stakeholders in the circumstances of this case. The APA therefore falls squarely
within the range of successful outcomes that were contemplated at the time the Sale Process was

approved.

24. Mindful of the fact that withdrawing the Garden City Property from the Sale
Process at this time would remove it from the broader process, the Applicants and the Sale
Advisor carefully considered a number of factors before deciding to negotiate the Amendment to

the Original APA with the Purchaser. These factors included:

€)] the estimated market value of the Garden City Property based on the sales and

marketing efforts undertaken to date;

(b) the identity and anticipated motivations of any third parties who may be interested

in acquiring the Garden City Property or any part thereof;

(c) the form and amount of consideration being offered;

(d) the certainty of the transaction set out in the APA as opposed to the uncertain

prospect of a better bid,;

17 Champion Affidavit, para. 12.

18 Champion Affidavit, para. 12.
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(e) the financial capability of the Purchaser to consummate the contemplated

transaction;

0] the timing of the contemplated transaction;

(9) certainty of closing, including the fact that the Purchaser waived its conditions
precedent when it executed the Amendment, which included a financing

condition; and

(h) the impact on the Sale Process of removing the Garden City Property from the

process.’

25. The Applicants therefore submit that they have followed an entirely reasonable
process, analyzed contextually in light of the facts surrounding the Original APA Sears Canada
had already entered into with the Purchaser prior to the CCAA filing. They have fully considered
the benefits and the risks of pursuing a transaction with the Purchaser. They have consulted with
the Monitor, the Sale Advisor and the DIP Lenders. Once the Applicants determined with the
benefit of all available information and the expert advice of the Sale Advisor that it was in the
best interests of the Applicants to proceed with the Original APA, they negotiated the

Amendment in order to proceed to complete the transaction.

b) Monitor Concurs
26. As required by section 36 of the CCAA and the Sale Process, the Monitor has
been involved with and approved the decision to proceed with the proposed transaction,

including the decision to exercise the right to withdraw the Garden City Property from the Sale

19 Champion Affidavit, para. 13.
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Process (subject to Court approval of the APA) as well as the negotiation of the Amendment to

the Original APA.%°

217. It is the Monitor’s opinion that the APA would be more beneficial to the
Applicants’ creditors than a sale or other transaction in a bankruptcy.? Based on all of the above
factors and for the reasons set out in the Second Report of the Monitor, the Monitor supports this
Court’s approval of the APA and the granting of the proposed Approval and Vesting Order. The

Monitor’s views are entitled to considerable deference from this Court.22

C) The Purchase Price is Fair and Reasonable
28. The Applicants, the Monitor and the Financial Advisor are all of the view that the

consideration to be received by Sears Canada is fair and reasonable, taking into account the
market value of the Garden City Property.?> CCAA case law both prior to and subsequent to the
enactment of section 36 has applied the test from Soundair in evaluating this criterion.?* The
debtor must demonstrate that sufficient effort has been made to obtain the best price and that it
has not acted improvidently. This requirement is evaluated based on the information available at
the time the offer is accepted. It requires deference to the debtor’s business judgment (which is
supported by the Monitor) in order to avoid turning the process into an auction conducted by the

Court.?

20 Monitor’s Second Report.

2L CCAA, s. 36(3(c); Monitor’s Second Report.

22 ], Sarra, Rescue! The Companies’ Creditors Arrangement Act, 2™ Ed. (Toronto: Carswell, 2013) at p. 573.
23 Champion Affidavit, para. 16; Monitor’s Second Report.

24 See for example Terrace Bay, above, note at paras. 50-55.

% Terrace Bay, above note 14 at para. 51, citing Soundair.
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29. Case law interpreting section 36 of the CCAA does not mandate that the purchase
price of a debtor company’s assets must be established following an *“auction-like” process
before the Court can determine that the consideration offered is fair and reasonable.? An auction
or similar competitive bid process is simply one mechanism for providing a market-based

evaluation of the consideration for a debtor company’s assets.

30. The purchase price of $5 million is higher than the standalone purchase price of
$4.5 million offered in the non-binding sale proposal that Sears Canada subsequently received.
Moreover, the proposed transaction does not require that Sears Canada continue to invest capital
in the redevelopment of the Garden City Property as the November 2016 lease proposal
required.?” The Applicants submit that the use of these comparators represents a reasonable
alternative to subjecting this property to the broader market testing of the bidding phase of the

Sale Process.

31. The reasonableness of the purchase price and other consideration offered under
the APA must be viewed in light of the “benefit-risk balancing” exercise engaged in by Sears
Canada and the Sale Advisor in determining to pursue the Amendment to the Original APA. On
one hand, the parties were presented with a firm offer for the Garden City Property, with no
diligence or financing conditions, that could close rapidly with minimal disruption to Sears
Canada and that offered significant objectively measurable benefits to the Applicants and their
stakeholders. On the other hand, the parties had to consider the purely theoretical possibility that
rejecting this firm offer in the interests of subjecting the Garden City Property to the competitive

bidding procedures under the Sale Process could generate a better offer. The latter choice would

% As noted above, Soundair itself was a case in which the Court held that a reasonable process did not necessarily
require an auction.

27 Champion Affidavit, para. 6.
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necessarily involve a significant risk that no such offer would be forthcoming. The Applicants
note that no such better offer was provided when the Garden City Property was marketed prior to

the CCAA proceedings.

32. Sears Canada, informed by the expertise of the Sale Advisor and supported by the
Monitor, concluded that it was not in the best interests of the Applicants or their stakeholders to
run the risk of rejecting the Purchaser’s offer in order to pursue a hypothetical better deal in the
bidding phase of the Sale Process. This exercise of reasonable, informed business judgment is
therefore entitled to significant deference by this Court. As the Quebec Superior Court noted in
AbitibiBowater, in appropriate circumstances it is permissible to “prefer a bird in the hand to two

in the bush.”2

d) Transaction in Best Interests of Stakeholders

33. In addition to the significant benefits represented by the purchase price, there are
a number of other material advantages to the APA that support the reasonable, informed business
judgment of Sears Canada that the APA is in the best interests of the Applicants and their

stakeholders. These include:

€)] Certainty: the Purchaser has agreed to acquire the Garden City Property on an “as

is, where is” basis, providing certainty of terms and conditions, including closing.

(b) Flexibility of Closing: the APA provides that Sears Canada may extend the
Completion Date until no later than October 16, 2017, which will allow sufficient

time for the liquidation sale at this store to be completed.

28 AbitibiBowater, above note 11 at para. 73.
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34, The Sale Advisor has expressed the opinion that removing the Garden City
Property from the Sale Process and completing the APA will likely maximize the value to be
achieved from the property and that the Sale Advisor supports its removal from the Sale

Process.?

35. The Applicants therefore submit that the APA is beneficial to the creditors and
other stakeholders of the Applicants. Moreover, the firm, objectively advantageous terms of the
APA far outweigh any theoretical advantages that might (or might not) be obtained if the

Original APA had been rejected with a view to seeking a better deal in the Sale Process.

e) Compliance with Additional Requirements Under Section 36

36. The Applicants submit that all of the other statutory requirements for obtaining

relief under section 36 of the CCAA have been satisfied:

€)] All parties who have registered a security interest against the Garden City
Property or who have a general security interest against Sears Canada and who

might be affected by the relief requested in this motion have been notified.*

(b) Pursuant to section 36(4) of the CCAA, certain mandatory criteria must be met for
court approval of a sale or disposition to a related party. The Applicants and the
Purchaser are not related parties and these criteria are therefore not relevant for

the purposes of this motion.

(c) Section 36(6) of the CCAA permits this court to authorize a sale or disposition

free and clear of any security, charge or other restriction. As such, the proposed

2% Champion Affidavit, para. 14.
0 CCAA, s. 36(2).
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Approval and Vesting Order provides that the Garden City Property will be vested
free and clear of all security interests, except certain Permitted Encumbrances.
Consistent with section 36(6) and with the Court-approved DIP Term Credit
Agreement, the proposed Approval and Vesting Order further provides that the
net proceeds received shall be paid forthwith by the Monitor to the DIP Term
Agent in partial repayment of amounts owing by the Applicants under the DIP

Term Credit Agreement.®

(d) Section 36(7) of the CCAA provides that relief under section 36 cannot be
granted unless the Court is satisfied that the company can and will make the
payments that would have been required under paragraphs 6(4)(a) and (5)(a) if the
court had sanctioned the compromise or arrangement.®* The amounts referred to
under these subsections are amounts owing by a debtor company to its employees
and former employees for unpaid wages that these employees would have been
entitled to receive under the Bankruptcy and Insolvency Act, in addition to
amounts that are owing for post-filing services to the debtor company and in
respect of certain pension obligations. Given that the Applicants have been paying
employees for all post-filing services and that the Applicants are currently making
all of their required payments with respect to their pension plans, the requirements

of section 36(7) of the CCAA are satisfied in this motion.

Proposed Approval and Vesting Order, para. 4 and Schedule “C”, Motion Record of the Applicants, Tab 3.
Proposed Approval and Vesting Order, para. 6, Motion Record of the Applicants, Tab 4.
Section 36(7) appears to contain a drafting error, as it references amounts that would be required to be paid

under section 6(4)(a) of the CCAA. Section 6(4) of the CCAA does not have any subparagraphs. It may be
inferred that the intention was to require payments under section 6(5)(a) and 6(6)(a).
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37. For all of the reasons submitted above, the Applicants submit that the criteria for
the approval of the APA have been satisfied and that the Approval and Vesting Order should be
granted.

The Sealing Order Should Be Granted
38. In accordance with section 137(2) of the Courts of Justice Act (Ontario),** the

Applicants request that the Confidential Appendix to the Monitor’s Report containing appraisals

for the Garden City Property be subject to a sealing order.®

39. Sears Canada is of the view that publicly disclosing the appraisals could be
materially prejudicial to the Applicants in connection with the Sale Process generally and in
connection with any further marketing of the Garden City Property in particular if the proposed
transaction does not proceed to close as anticipated.® The information contained in the valuation
analysis would not normally be public, and the effects of disclosing this information could
seriously undermine the ability of the Applicants to conduct a fair process for maximizing value

for all stakeholders.

40. The proposed sealing order will allow the Applicants to present full proof of the
matters relevant to the relief requested in this motion, without undue deleterious effects on the
public’s interest in openness or access to the courts. As such, the requested relief satisfies the

well-established two-part test established in the Sierra Club decision.’” CCAA courts have

3 R.S.0. 1990, c. C-43. Section 137(2) provides: “A Court may order that any document filed in a civil
proceeding before it be treated as confidential, sealed and not form part of the public record.”

% The Confidential Appendix to the Monitor’s Second Report contains the two valuations of the Garden City
property.

3% Champion Affidavit, para. 7.

37 Sierra Club of Canada v. Canada (Minister of Finance), [2002] 2 S.C.R. 522 at para. 53.
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routinely granted sealing orders for commercially sensitive information that supports the

approval of an asset sale.’
41. The Applicants therefore submit that this relief should be granted.
PART IV — NATURE OF THE ORDER SOUGHT

42, For all of the reasons above, the Applicants submit that this Honourable Court
should grant the relief substantially in the form of the draft Order attached as Tab 4 of the

Motion Record.

ALL OF WHICH IS RESPECTFULLY SUBMITTED:

bo, sl

OSLER, HOSKIN & HARCOURT LLP
P. O.Box 50

1 First Canadian Place

Toronto ON M5X 1B8

Marc Wasserman LSUC# 44066M
Tel: 416.862.4908

Jeremy Dacks LSUC# 41851R
Tel: 416.862.4923

Tracy Sandler LSUC# 32443N
Tel: 416.862.5890

Karin Sachar LSUC# 59944E
Tel: 416.862.5949
Fax: 416.862.6666

Lawyers for the Applicants

% See, for example, Terrace Bay, above note 14 at para. 73; Re Nortel Networks Corp., 2009 CarswellOnt 4838 at
paras. 38-39; Re Nortel Networks Corp., 2009 CarswellOnt 9345 at paras. 9-11.
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Schedule “B”

COMPANIES’ CREDITORS ARRANGEMENT ACT
R.S.C. 1985, c. C-36, as amended
Compromises to be sanctioned by court

6. (1) If a majority in number representing two thirds in value of the creditors, or the class
of creditors, as the case may be — other than, unless the court orders otherwise, a class of
creditors having equity claims, — present and voting either in person or by proxy at the
meeting or meetings of creditors respectively held under sections 4 and 5, or either of
those sections, agree to any compromise or arrangement either as proposed or as altered
or modified at the meeting or meetings, the compromise or arrangement may be
sanctioned by the court and, if so sanctioned, is binding

[...]

Restriction — default of remittance to Crown

(4) If an order contains a provision authorized by section 11.09, no compromise or
arrangement is to be sanctioned by the court if, at the time the court hears the application
for sanction, Her Majesty in right of Canada or a province satisfies the court that the
company is in default on any remittance of an amount referred to in subsection (3) that
became due after the time of the application for an order under section 11.02.

Restriction — employees, etc.
(5) The court may sanction a compromise or an arrangement only if

(a) the compromise or arrangement provides for payment to the employees and former
employees of the company, immediately after the court’s sanction, of

(1) amounts at least equal to the amounts that they would have been qualified to
receive under paragraph 136(1)(d) of the Bankruptcy and Insolvency Act if the
company had become bankrupt on the day on which proceedings commenced
under this Act, and

(if) wages, salaries, commissions or compensation for services rendered after
proceedings commence under this Act and before the court sanctions the
compromise or arrangement, together with, in the case of travelling salespersons,
disbursements properly incurred by them in and about the company’s business
during the same period; and

(b) the court is satisfied that the company can and will make the payments as required
under paragraph (a).
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Restriction — pension plan

(6) If the company participates in a prescribed pension plan for the benefit of its
employees, the court may sanction a compromise or an arrangement in respect of the
company only if

(a) the compromise or arrangement provides for payment of the following amounts that
are unpaid to the fund established for the purpose of the pension plan:

() an amount equal to the sum of all amounts that were deducted from the
employees’ remuneration for payment to the fund,

(i) if the prescribed pension plan is regulated by an Act of Parliament,

(A) an amount equal to the normal cost, within the meaning of subsection
2(1) of the Pension Benefits Standards Regulations, 1985, that was
required to be paid by the employer to the fund, and

(B) an amount equal to the sum of all amounts that were required to be
paid by the employer to the fund under a defined contribution provision,
within the meaning of subsection 2(1) of the Pension Benefits Standards
Act, 1985,

(C) an amount equal to the sum of all amounts that were required to be
paid by the employer to the administrator of a pooled registered pension
plan, as defined in subsection 2(1) of the Pooled Registered Pension Plans
Act, and

(iii) in the case of any other prescribed pension plan,

(A) an amount equal to the amount that would be the normal cost, within
the meaning of subsection 2(1) of the Pension Benefits Standards
Regulations, 1985, that the employer would be required to pay to the fund
if the prescribed plan were regulated by an Act of Parliament, and

(B) an amount equal to the sum of all amounts that would have been
required to be paid by the employer to the fund under a defined
contribution provision, within the meaning of subsection 2(1) of the
Pension Benefits Standards Act, 1985, if the prescribed plan were
regulated by an Act of Parliament,

(C) an amount equal to the sum of all amounts that would have been
required to be paid by the employer in respect of a prescribed plan, if it
were regulated by the Pooled Registered Pension Plans Act; and

(b) the court is satisfied that the company can and will make the payments as required
under paragraph (a).
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[...]

R.S., 1985, c. C-36, s. 6; 1992, c. 27, s. 90; 1996, c. 6, s. 167; 1997, c. 12, s. 123; 2004, c. 25, s. 194, 2005,
c. 47, s. 126, 2007, c. 36, s. 106; 2009, c. 33, s. 27; 2012, c. 16, s. 82.

Restriction on disposition of business assets

36. (1) A debtor company in respect of which an order has been made under this Act may
not sell or otherwise dispose of assets outside the ordinary course of business unless
authorized to do so by a court. Despite any requirement for shareholder approval,
including one under federal or provincial law, the court may authorize the sale or
disposition even if shareholder approval was not obtained.

Notice to creditors
(2) A company that applies to the court for an authorization is to give notice of the
application to the secured creditors who are likely to be affected by the proposed sale or
disposition.

Factors to be considered

(3) In deciding whether to grant the authorization, the court is to consider, among other
things,

(a) whether the process leading to the proposed sale or disposition was reasonable in the
circumstances;

(b) whether the monitor approved the process leading to the proposed sale or disposition;
(c) whether the monitor filed with the court a report stating that in their opinion the sale
or disposition would be more beneficial to the creditors than a sale or disposition under a
bankruptcy;

(d) the extent to which the creditors were consulted;

(e) the effects of the proposed sale or disposition on the creditors and other interested
parties; and

(f) whether the consideration to be received for the assets is reasonable and fair, taking
into account their market value.

Additional factors — related persons
(4) If the proposed sale or disposition is to a person who is related to the company, the
court may, after considering the factors referred to in subsection (3), grant the
authorization only if it is satisfied that

(a) good faith efforts were made to sell or otherwise dispose of the assets to persons who
are not related to the company; and
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(b) the consideration to be received is superior to the consideration that would be
received under any other offer made in accordance with the process leading to the
proposed sale or disposition.

Related persons
(5) For the purpose of subsection (4), a person who is related to the company includes
(a) a director or officer of the company;
(b) a person who has or has had, directly or indirectly, control in fact of the company; and

(c) a person who is related to a person described in paragraph (a) or (b).

Assets may be disposed of free and clear

(6) The court may authorize a sale or disposition free and clear of any security, charge or
other restriction and, if it does, it shall also order that other assets of the company or the
proceeds of the sale or disposition be subject to a security, charge or other restriction in
favour of the creditor whose security, charge or other restriction is to be affected by the
order.

Restriction — employers

(7) The court may grant the authorization only if the court is satisfied that the company
can and will make the payments that would have been required under paragraphs 6(4)(a)
and (5)(a) if the court had sanctioned the compromise or arrangement.

2005, c. 47, s. 131, 2007, c. 36, s. 78.

COURTS OF JUSTICE ACT
RSO 1990, c C.43,
Documents public

137. (1) On payment of the prescribed fee, a person is entitled to see any document filed
in a civil proceeding in a court, unless an Act or an order of the court provides otherwise.

Sealing documents

(2) A court may order that any document filed in a civil proceeding before it be treated
as confidential, sealed and not form part of the public record.

Court lists public

(3) On payment of the prescribed fee, a person is entitled to see any list maintained by a
court of civil proceedings commenced or judgments entered.
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Copies

(4) On payment of the prescribed fee, a person is entitled to a copy of any document the
person is entitled to see.

R.S.0. 1990, c. C.43, s. 137.
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